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COMMENTS OF AT&T WIRELESS SERVICES INC. ON THE
PETITION FOR PARTIAL RECONSIDERATION AND/OR CLARIFICATION

OF AMERITECH MOBILE COMMUNICATIONS, INC.

AT&T Wireless Services Inc. ("AT&T"), by its attorneys, hereby submits its comments

on Ameritech Mobile Communications, Inc.'s ("Ameritech's") Petition for Partial

Reconsideration and/or Clarificationl! of the Commission's Second Order in the above-captioned

proceeding.21 AT&T agrees with Ameritech that the Commission should reconsider its non-

II Petition for Partial Reconsideration and/or Clarification filed by Ameritech Mobile
Communications Inc. (October 14, 1997); Public Notice, Report No. 2237 (reI. Nov. 5, 1997).

21 Procedures for Reviewing Requests for Relief From State and Local Regulations Pursuant
Section 332(c)(3)(7)(B)(v) of the Communications Act of 1934; Guidelines for Evaluating the
Environmental Effects of Radiofreguency Radiation; Petition for Rulemaking of the Cellular
Telecommunications Industry Association Concerning Amendment of the Commission's Rules
to Preempt State and Local Regulation of Commercial Mobile Radio Service Transmitting
Facilities, WT Docket No. 97-197, ET Docket No. 93-62, RM-8577, Second Memorandum
(continued on next page)
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binding policy statement on radiofrequency ("RF") compliance showings, which could lead to

onerous compliance requests by states and localities during the interim period. Rather, the

Commission should clarify that categorically exempt licensees need only state the grounds for

their exemption and nothing more, both during the interim period and as a final rule.

In the Notice, the Commission set forth two alternatives regarding the compliance

information carriers must provide to states and localities, and asked for comment on which

proposal best protected the interests of all affected parties. While numerous commenters pointed

out that the second, more onerous proposal would impose an unnecessary burden on carriers by

requiring them to perform compliance evaluations for facilities that the Commission has found

"are extremely unlikely to cause routine exposure that exceeds the guidelines,"31 the Notice could

be read to sanction this alternative for the period before its rules are in place.4! Significantly, the

Commission took this action without providing any notice and before it had reviewed -- indeed,

before it had received -- any comment on the impact of its decision.

Under the non-binding policy statement, states and localities may seek to require

categorically exempt licensees to explain how they have determined that their facilities will

comply with the Commission's RF guidelines, including requiring licensees to assess the actual

(continued from previous page)
Opinion and Order and Notice of Proposed Rulemaking, FCC 97-303 (reI. Aug. 25, 1997)
("Second Order" or "Notice").

31 Notice at ~ 142 (emphasis added).

41 Because this interim alternative is a "non-binding policy statement," CMRS providers are not
legally required to comply with excessive certification demands from state and local authorities
during the interim period. Notice at ~ 145. Nevertheless, unless the Commission changes or
clarifies this policy, as requested by Ameritech, it will likely cause confusion on all sides and
erect unnecessary barriers to entry throughout the country.
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values for predicted exposure.51 As AT&T and others explained in their filings in response to the

Notice, permitting states and localities to impose such requirements on licensees would

completely eviscerate the decision to establish the categorically excluded category in the first

place, and deny providers of commercial mobile radio services ("CMRS") the relief that

Congress granted them in the Telecommunications Act of 1996.61 State and local authorities

should not be permitted to demand anything more than a written certification that a facility is

categorically excluded and the basis for the categorical exclusion to demonstrate compliance

with the Commission's rules. Now that the Commission has received comment on this proposal,

it should recognize how burdensome the second proposal would be, and adopt its first proposal

instead for both the interim period and as a final rule.71

Ameritech has also asked the Commission to prescribe specific rules to govern other

issues arising out of the Second Order, such as cost sharing formulas for bringing sites with

multiple transmitters into compliance, the responsibilities of site owners for ensuring

compliance, and the content of signs to be posted in accessible areas where exposure may exceed

the power density limits. While AT&T agrees that all these issues have created significant

51 Id. at ~~ 145-147.

61 See Comments of AT&T Wireless Services, Inc. filed Oct. 9, 1997, at 2-5.

71 To supplement AT&T's previous examples of the burdensome and unnecessary compliance
demonstrations many localities are already requiring from wireless carriers, AT&T is submitting
another recent ordinance regarding RF compliance. See Clyde Hill, Wash., Municipal Code §
17.77.100 (1997) (attached hereto as Exhibit 1). The ordinance requires wireless carriers to
measure the RF emissions at facilities both before and after they become operational and twice a
year thereafter. All testing must be done by a licensed electrical engineer. This ordinance
demonstrates precisely why the Commission should not allow each municipality to adopt its own
compliance requirements.
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confusion for licensees, the solution is not for the Commission to issue more guidelines or

regulations. Rather, appropriate cost-sharing formulas and signage policies and standards should

be developed in industry fora, while the responsibilities of site owners for compliance are more

properly addressed in lease agreements. Once the appropriate parties have agreed to a solution,

the Commission should support that solution.

Finally, while AT&T supports Ameritech's request for a reasonable transition period for'

compliance when an existing facility is found to exceed the Commission's exposure guidelines,

certain aspects of that request need to be clarified. Under the transition rules as modified by the

Second Order, existing facilities have until September I, 2000 to come into compliance with the

Commission's RF exposure guidelines, while facilities for which applications for new licenses,

renewals, and modifications are filed must comply with the new regulations upon submission of

the application.8
/ As Ameritech explains, once an application for renewal or modification is filed

by one licensee at an existing site with multiple transmitters, all other licensees at that existing

site will suddenly be required to comply with the new guidelines. Although AT&T agrees that

these other licensees will need a reasonable period of time in which to come into compliance

once a triggering application has been filed, Ameritech could not have meant to suggest that its

proposed 90-day time frame would be a reasonable period of time for licensees to bring an entire

site into compliance. While 90 days would be a sufficient amount of time for a licensee to

evaluate the exposure levels from its facility and determine whether accessible areas at the site

are in compliance, it certainly would not provide enough time to implement mitigation measures

such as facility or site redesign or relocation. The redesign or relocation of facilities or sites may

8/ Second Order at ~ 113.
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also affect facilities at adjacent sites because some modifications may require system

reengineering. As both Ameritech and AT&T demonstrated in earlier filings, significant

resources and effort will be required to bring sites into compliance once licensees have

determined that such action is necessary.91 Therefore, in response to Ameritech's request, the

Commission should rule that licensees have at least 90 days from a triggering event to perform

the tasks necessary to determine whether a site is in compliance. If mitigation is necessary,

however, licensees should be permitted to comply in a timely manner as determined by the scope

of the required mitigation.

9/ Comments of AT&T Wireless Services, Inc., filed October 8, 1996; Comments of Ameritech
Mobile Communications Inc., filed October 8, 1996.
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CONCLUSION

For the foregoing reasons, the Commission should not permit states and localities to

demand demonstrations from licensees of categorically excluded facilities beyond a written

certification that such facilities are in compliance with federal regulations. In this regard, the

Commission should adopt its first compliance demonstration proposal as both a final rule and an

interim guideline. In addition, the Commission should explicitly grant existing licensees a

reasonable amount of time to assess whether their facilities are in compliance and, if required,

undertake mitigation once site-wide compliance has been triggered. As for the other issues

raised in Ameritech's petition, AT&T believes they are more appropriately addressed in industry

fora and private agreements, and respectfully requests that the Commission refrain from acting

on these issues.

Respectfully submitted,

AT&T WIRELESS SERVICES, INC.

Howard J. Symons
Sara F. Seidman
Michelle M. Mundt
Mintz, Levin, Cohn, Ferris Glovsky
and Popeo
701 Pennsylvania Avenue, N.W.
Suite 900
Washington, D.C. 20004
202/434-7300

Of Counsel

November 26, 1997
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Federal Communications Commission
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Federal Communications Commission
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Federal Communications Commission
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Federal Communications Commission
1919 M Street, N.W., Room 826
Washington, D.C. 20554

Commissioner Michael Powell*
Federal Communications Commission
Office of Commissioner Chong
1919 M Street, N.W., Room 844
Washington. D.C. 20554

Daniel Phython*
Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554

David Furth*
Chief, Wireless Telecommunications Division
Federal Communications Commission
2100 M Street, N.W.
Seventh Floor
Washington, D.C. 20554

Rosalind K. Allen*
Deputy Bureau Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

Robert F. Cleveland*
Office of Engineering and Technology
Federal Communications Commission
2000 M Street, N.W.
Room 266
Washington, D.C. 20554

Shaun A. Maher*
Attorney Advisor
Policy and Rules Branch
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Wireless Telecommunications Commission
2100 M Street, N.W., 7th Floor - Room 93
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OBDlNANCE NO. 770

.AN ORDINANCE OF THE TOWN OF CLYDE HILL,
WASHINGTON, RBLATING TO WIRELBSS
COMMDNICATIONS PACIUTY SITING, PERMlTI'JNG AND
.:r..;e..umoONPItOPERTYWlTHINTHBTO~, :REPEALING
CBAPI1Dl.17.77 AND ADDING A NBW CHA.Vl'SR 17.TI OF
THE CLYDB BlIL.MDNICIPAL CODE, CANCBLlNG THE.
BXlSTING MORATORIUM, AND FSTABIJSHING AN
EPP:BCTIVB DATS.

WHEREAS, the adoption of the Federal Telecommunications Act of 1996 (Public

Law 104-104) (hendDafta' -1he AJ;t, mandates that local government may not 1lJ1tCUODably

discriminate among 'W11'desICoIJimunications Ptovidets and cannot cstJbl:Ilb replations which

probibit or have the effectofprohibiting the provision ofwiJ:e1ess. commu1\icatkms services; and

WBERBAS, the Act preserv~ local zoning autborl.ty to reasonably regulate
- . -.

. , ~

Wilcl.ess Communications Pac1Utia (WCPs); and..

WHBlUVtS, WeIll cx>mprise a rapidly growing seament of the utilities and

communications sector; and

U9'H4.l0
...,....... u.19I17
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1.W154.10
81flLIIF a 12. 1m

by the applicant prior to the date for Town Counell.
collSideralioa of the application.

2. Mailed Notice. The Town shall man postcan1
notlees to the O'W'DCJ'I ofall real property within a radius of
300 feet of the subject 1and orp~ty. The requinmumts
of tbU IUb8ectlon sba11 be satisfied if 1be D.OtI.ces are mal1ecl
to tbe penon(s) shown to be the owners of such property
on the recotds oftile oftice of the Khll County De.Pa;rtment
of RIlCOIds and BJecti.ona, and if mailed to the last addteu
of such ncord. owner.

3. Time of Notice. An posted notices aball be poslZld
:not leaathan 30 days prior 10 the dare for Town Council
coasidcrradon. AU mailed. noti.ce8~ be mailed not Jess
than 15 days prior to the date for Town Council
eonlideratio:o.

4. Ponn of Notice. Mailed and posted noticca shall
state the DalIla ad address of the applicant, the location fot
the PJ:OPI*Id WCP, provide a general description of the
proposed WeI!, set fOlth the date and time of Town
"Council consldemion of the appJic:atlon, and provide any
other information determined appmpriatc by the Town.

S. Expense of Notice. Thi app1icaiit shall reimbtitso
the Town for the costs of carrying out the notice
requirements set forth in this subsec1lon.

17.71.100 Testbs& of Wireless Communieatlous FadJltles
Bequtred.

A. Bach ponnittleG .\1aet sbaU COftduct tests, at the. users
a:pease, aeceuary to eltablilh the level of radio fiequ8IlCy
%dab·created by the WCP. The purpose of tbIs testing Js to
easute that the radio fIequacy radiation is in complianc:e with the
PCC~8 qulatioDs and standards.

.!

B. Bach user shall test tile WCF location prior to complete
iDstaDation of the WCP (to eatabliah a '1)ue1inelf

) and again
immediately after the WCF becomes fully opa:adonal The user
sba11 test the WCf evrzy Aprll and evr::ry OCtober to measure the
t&dio UeQ.lienC}' radiation c::reated by the WCF.



C. All such. tests n:quired by this section sball be performed
by a 1kaIed electrical engineer, or by a penon with equivalmt
capabilities approved by the Town.

D. Copies of each and every Iadio fn:quency tadiation test
shall be submitted to the Town 011 tho first day of the month
following the month in which the test is performed. Such test
results shall be ctJrti&ld by a liceoaed electrical engineer. No
renewal of a permit or lease shall be granted unless the w;er
submits the·test ImD1ts to the Town prior to tbc Town Council's
considetati.oo of the I8I1tW8l application.

Eo. Ifat aay time the radio trequeuCy radiation trst shows that
the:radio fi'equeocy radiatkxl emanatiDI from theWCP a.ceeds the
standarda cstabliabed by tho PCC, the user shall immediately
cfiscaJmeCt the WCP and notify the Town. .The WCP shall not be
reconnect.ed until tbe user demoutt3.tes that com:ctions bave been
comphsted to reduce the radio frequency radiation to 1evc1s
permiue4 by the' FCC.

17.77.UO VarImc:e.

A. No'variaDcc Ibal1 be panted to permit tho placeInSlt of a
WCF upon pr1vaIe property devoted to residea.tia1 use or to permit
the pl1eemst of WCPt in any 1Dcation otber than is specifically
penniUed under 17.71.090(8). except tflat a vadIDc:e may'be
granted· for 10cadng WCPs upon property used for school or
church purposes.

B. When adhenmce 11) tb.e provisions of this c:baptet, other
than Jocatlon,. p:mnta lhc app1k:ant fIum pmvldlDl

. commUDicltlona tetViceI withJD the 'town, a variaJico may be
pemdtted provided eIdl of the cd.1miI outljned beJow are met.
However, thme aba1l be no varlaoce for location .. u
provided in aubsectJon A above. Any Provi4er scc'king avariance
sba1l apply in writJn& to theTown Coundl. SUch applicatioD aba1l
be JW!de~ the foIm provided by the 'I:own.

oJ,

c. '1"lIa burden to eatabliab the need for the varlaoce shall be
on the applicant. In orda' to estIbIish a need for the variance the
applic;ant sba1l be n:quired to ClItablish each of the f~l1ow1ng:

15rJ"-1O"'1_1iC 12, 1997
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